NAVAJO REFHI N NG QQ
| BLA 98- 371 Deci ded January 26, 1999

Appeal froma decision by the Associate Drector, Mneral s Minagenent
Servi ce, denying an appeal froma decision issued by the Chief, Accounting
Branch, Mneral s Managenent Service directing paynent of additional royalty
due fromsal es during the period January through Decenber 1984. M 91-
0340- acs.

Afirned.

1. Accounts: Paynents--Admnistrative Authority:
General ly--Q1 and Gas Leases: Royalties: Paynents--
Satute of Limtations

An MVB order finding an additional anount due in
paynent for royalty-in-kind oil delivered under a
royalty-in-kind contract is not barred by the statute
of limtations found at 28 US C § 2415(a) (1994)
because that statute, which establishes tine [imts for
commencenent of judicial actions for danages on behal f
of the Lhited Sates, does not |imt admnistrative
proceedi ngs wthin the Departnent of the Interior.

APPEARANCES E HEdward Bruce, Esq., and Matthew S Yeo, Esq., Véshi ngton,
DC, and Quristopher Gella, Esq., Dallas, Texas, for Appellant Navaj o
Refining Gonpany; Peter J. Schaunberg, Esg., Geoffrey Heath, Esqg., Howard
W (Chal ker, Esq., and Sarah Inderbitzin, Esg., dfice of the Solicitor,
US Departnent of the Interior, Vshington, DC, for the Mneral s
Managenent Servi ce.

(P N ON BY ADM N STRATI VE JUDGE MULLEN

The Navaj o Refining Gonpany (Navaj o Refining) has appeal ed a My 23,
1996, decision issued by the Associate Drector, Mneral s Managenent
Service (M), denying an appeal froma July 31, 1990, decision by the
Chi ef, Accounting Branch, MMB. The Chief had directed paynent of
$547,088. 98 as additional conpensation due fromsal e of in-kind royalty oil
sold to Navajo Refining during the period January through Decenber 1984. 1/

1/ The Board of Land Appeal s received the case file for this appeal from
ME on June 26, 1998. This delay was apparent|y caused by MG not havi ng
recei ved a copy of the notice of appeal to this Board.
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In Gctober 1983, MVB and Navaj o Refining entered into an agreenent for
the sal e and purchase of royalty oil produced fromspecified of fshore oil
and gas | eases (Gontract No. 6300-84128). This agreenent was for a termof
1 year, commenci ng January 1, 1984, and provided for val uation of the
delivered oil in accordance with Departnent of the Interior regul ations
found in Title 30 of the Gode of Federal Regul ati ons and gui del i nes i ssued
by MB. (At. V.) Navajo Refining was billed, based on actual royalty
entitlenents as reported to the MMB and subj ect to |ater adjustnent.

B lling was nade 45 days after the nonth of entitlenent wth paynent due
the last day of the month in which billed. (At. M.) The product was
del i vered and paynents nade during the full termof the contract.

Sone tine after the end of the contract year, MV conducted a final
contract reconciliation, conparing actual paynents nmade by Navaj o Refini ng
to the reported royalties accruing fromthe | eases, as reported and
adj usted on Report of Sale and Royalty Remittance forns (FormME 2014)
submtted by the producers. O July 31, 1990, MG issued an order, stating
in pertinent part:

Royalty Q1 Gontract No. 6300-84128 wth Mneral s Managenent
Service (M) expired on January 1, 1985. V¢ have conpl eted our
contract reconciliation and have determned that the account has
a bal ance due of $547,088.98 as detail ed on the encl osed i nvoi ce
No. R KB 08890009. [2/]

* * * * * * *

This is the final invoice for this contract unless
adj ustnents are warranted because of unforeseen circunstances.

Navaj o Refining appeal ed this order to the Drector of M&

Inits notice of appeal to the Drector, Navajo Refining stated as the
reason for appeal that

the instant Notice of Appeal contests the tineliness of the
invoice. Orver six years have el apsed respecting sone of the

i nvol ved nonths, and over five years since the contract ended.

It is clear that Navaj o has been substantially prejudiced by this
delay. Unhder the terns of the Gontract, including Article M,

2/ This invoice contained 481 |ine itens on 81 pages. The reconciliation
entailed reviewng reports submtted by at | east eight producers. The MB
accountants found reporting errors caused by uni ntentional doubl e-
reporting, incorrect adjustnents, inproper credits, and billings to wong
accounts. In all, the resulting adjustnent of the entitlenent anmounts

i nvol ved $4, 009, 482. 32 in charges and $3, 462, 373.34 in credits, in line
itemanounts as smal |l as $1.57.
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as well as applicable statutory and case |aw authority, this
invoice isinvalid on this basis.

(Notice of Appeal at 1.) Navajo Refining sought and recei ved additional
tine to file further docunents in support of its appeal, but no further
docunent s were submtt ed.

In her May 23, 1996, decision the Associate Drector, MV denied
Navajo Refining s appeal. The basis for her determnation was her
conclusion that the statute of limtations, found at 28 US C § 2415
(1994), does not effect the nerits of the dispute or the underlying right
to recover the anounts ow ng under the contract because the statute does
not limt admnistrative proceedings wthin the Departnent of the Interior.

She also found that the | anguage of the contract specifically contenplates
adj ustnent based on the cal cul ation of actual production and delivery.
Navaj o Refining then appeal ed to this Board.

Inits Satenent of Reasons for appeal to this Board Navaj o cont ends
that the Deputy Drector's determnation is contrary to judicial precedent
and shoul d be reversed. Specifically, it argues that the Deputy Drector's
hol ding conflicts wth the | anguage of 28 US C § 2415(a) (1994) and the
opinion of the US Qourt of Appeals for the Tenth Arcuit in Phillips
PetroleumGorp. v. Lujan, 4 F.3d 858 (10th Qr. 1993).

It is clear that the contract contenpl ated subsequent adj ustnent of
the billing amount, based on adjustnent of the actual royalty entitlenents.
Article M of the contract reads as foll ows:

ARTTAEM - PAYMENTIS

The GOVERNMENT agrees to accept and the PURCHASER agrees to nake
paynents for said royalty oil as foll ows:

PUROHASER wil | be billed based on entitl enents as
reported to the MG

FHrst paynent equivalent to an estinate of the first 30
days of royalty entitlenents to be billed the 1st day
of the second nonth of the contract period, wth
paynent due the 15th day of the nonth in which billed.
This initial estinated paynent wll be held by the
GOVERNMENT in a non-interest bearing account, and w ||
be a credit on the final nonthly billing. It wll be
subj ect to periodic adjustnent, as deened necessary, to
reflect the current estinated val ue of the precedi ng 30
day entitlenents.

Paynent of actual royalty entitlenents (subject to
later adjustnent) to be billed 45 days after the nonth
of entitlenent wth paynent due the last day of the
nont h i n which billed.
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Paynents wll be made to the Mneral s Managenent
Service, * * * by check or draft drawmn * * * to the
order of "Departnent of the Interior -- MB. "

(Gontract No. 6300-84128 at Article M (enphasis added).) The only
guestion is whether MVB was barred by the statute of limtations from
naki ng an adj ustnent and billing Navajo Refining for the amount due.

[1] The 6-year statute of limtations at 28 US C § 2415 (1994),
whi ch governs the tine for commencing judicial actions brought by the
Lhited Sates, provides in part:

Subject to the provisions of section 2416 of this title, and
except as otherw se provi ded by Gongress, every action for noney
danages brought by the Lhited Sates or an officer or agency
t hereof which is founded upon any contract express or inplied in
law or fact, shall be barred unless the conplaint is filed wthin
six years after the right of action accrues or wthin one year
after final decisions have been rendered in applicabl e
admni strative proceedi ngs required by contract or by | aw
whi chever is later * * *,

28 US C § 2415(a) (1994).

The propriety of applying the [imtation set out in section 2415(a)
and the decisionin Phillips PetroleumGorp. v. Lujan, supra, have been
addressed by this Board in a nuniber of previous decisions wth consi stent
result. The above quoted statute of |imtation applies to judicial
enforcenent of administrative actions, but does not apply to the underlying
admnistrative actions. See Anoco Production Go., 145 | BLA 281 (1998);
Genex, Inc., 145 IBLA 254 (1998); Texaco Exploration & Production, Inc.,
140 I BLA 282, 284 (1997); Anadarko Petroleum Gorp., 122 |BLA 141, 147
(1992); Marathon Q| (., 119 IBLA 345, 352 (1991); Mbbil Exploration &
Producing US., Inc., 119 IBLA 76, 81, 98 |.D 207, 210 (1991); A aska
S at ebank, 111 IBLA 300, 311 (1989) In Alaska S atebank, supra, we
speci fi cal | y stated that a Depart nent al  proceedi ng reqw ring paynents which
accrued nore than 6 years before the proceedi ng began "is not an action for
noney danmages brought by the Lhited States, but rat her is an admnistrative
action not subject to the statute of limtations.” Id. at 311; see
Phillips Petroleum@. v. Johnson, 22 F. 3d 616 (5th dr. 1994); Texaco,
Inc., 138 IBLA 202, 204 (1997); Texaco Expl orationa & Production, Inc., 134
TBLA 267, 270-71 (1995)

The court holding in Phillips Petroleum@. v. Lujan, supra, is not to
the contrary. The 10th Qrcuit took notice that "[t]he parties agree that
28 US C 8§ 2415(a) is the applicable statute for determning when the
gover nnent nust commence its action to collect the royal ty under paynent. "

4 F.3dat 80. Thisis an admnistrative actioninitiated after conpletion
of a contract reconciliation which found that the account had a bal ance
due. Unhder the authorities cited above, it is not subject to the statute
of limtations. See Anco Production (., 144 IBLA 135, 139-40 (1998);
Mridian Ql, Inc., 140 IBLA 135, 145-46 (1997)
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

RW Milen
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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